
 
 

Advancing Private Sector Broadband Investment: 
FCC Rhetoric and Policies at Odds 

 
Ø The FCC’s 2010 National Broadband Plan (NBP) starts with the premise that “Broadband is 

the great infrastructure challenge of the early 21st century.” Policy prescriptions from this 
blueprint aimed to advance nationwide broadband deployment and adoption by encouraging 
“providers to construct and build networks.”  
 

Ø Yet, several FCC decisions after the NBP’s release appear to undercut the goal to 
promote private sector investment in modern facilities-based competitive broadband 
networks capable of offerings consumers and businesses next-generation, Internet-based 
services and applications.   
 

Ø Beyond the failure to promote facilities-based competition, the FCC’s recent decisions also 
appear to favor certain competitors in the market, namely those that prefer to borrow 
rather than invest and build-out their own communications networks. 

 
Data Roaming 
 
Ø In 2007, the FCC held that automatic data roaming requests do not serve its “public 

interest goals of encouraging facilities-based [mobile] service and supporting consumer 
expectations of seamless coverage when traveling outside the home area” – especially in 
the case of a wireless carrier requesting to roam on another carrier’s network when the 
requesting carrier has the spectrum to compete with the potential host carrier.  
 

Ø The FCC’s 2010 NBP continued to embrace policies that would encourage carriers to invest 
and build out networks. While the plan acknowledges that roaming arrangements may be 
needed to ensure seamless coverage for consumers, the plan also acknowledged that such 
agreements should be voluntary and not mandated.  
 

Ø Yet in 2011, the FCC reversed course and required “all facilities-based providers of 
CMRS services to offer data roaming arrangement to other such providers on 
commercially reasonable terms and conditions.”  The FCC’s data roaming mandate 
applies even in circumstances where a carrier requesting to roam on another network 
has spectrum in that market.  
 

Ø Opponents of the FCC’s data roaming mandate claimed that regulatory intervention was 
unwarranted given the evidence of existing commercially-negotiated agreements, and 
the disincentive it would create to discourage investment and build-out of broadband 
facilities for parties seeking regulated roaming and those forced to wholesale facilities.   
 

o Unfortunately, many of these cautionary warnings came true. After the FCC reversed 
course, Sprint, for example, in the vast territories of rural Kansas and Oklahoma, 



stopped providing customers with on-net broadband wireless service and instead 
chose to rely on roaming. Sprint un-deployed spectrum throughout all of those 
territories in Kansas and Oklahoma, and Sprint customers in those areas were 
suddenly subject to data limits and overage charges.    
  

o Recent reports confirm that some providers are substituting roaming for 
investment. For example, Mobile Future found that, despite sufficient spectrum, both 
Sprint and T-Mobile have “simply chosen not” to invest or deploy “any voice or 
data service” in more than 75% of the counties in Montana, Wyoming, North 
Dakota, South Dakota, and New Mexico.   

 
Special Access FCC Rulemaking & Tariff Investigation 
 
Ø Special Access represents another set of Commission regulations that thwart investment 

by failing to provide the proper incentives to carriers to build out 21st Century 
broadband infrastructure.    
 

Ø Special access is a business service provided by incumbent telephone companies. These 
communications lines—known as DS-1/DS-3 links—are TDM-based copper phone lines, not 
IP fiber-based facilities. 
  

Ø 95% of special access services (DS-1s) today fail to qualify as high-speed broadband 
under the FCC’s rules. Only business customers (such as wireless providers, enterprise 
customers, and competitive local exchange carriers) purchase special access.  

 
Ø For over a decade, the FCC has been examining the competitiveness of the special 

access market and is actively considering a rulemaking proceeding aimed at addressing the 
future of special access regulation. At the same time, the FCC has recently initiated a tariff 
investigation to look at the terms and conditions and discount plans offered in existing 
special access contracts.  
 

Ø The rationale justifying FCC special access regulations from the 1990s no longer exists 
today. 
 

Ø The market for high-capacity business lines is extremely competitive.  IP-based fiber 
networks that run high-speed broadband services, such as Ethernet and Gigabit service, 
provide American business customers with greater bandwidth and faster speeds than 
antiquated copper-based networks. 
 

o Various alternative fiber-based service providers, such as the Cable industry, 
now offer business customers abundant choice for high-capacity IP-based 
circuits.  Today, more bandwidth is provided to business customers through IP-
based Ethernet/Gigabit services than by copper-based special access circuits. 

 
o Competitive wireless companies, such as Sprint and T-Mobile, have recently 

announced that they will soon stop using copper-based special access lines to 
connect to their cell sites for backhauling cell traffic. 

 



Ø Existing regulations make incumbent telephone companies operate, maintain, and 
lease—at regulated rates—slow copper business lines to CLECs, wireless providers and 
enterprise customers. 

 
o Competition and market share loss substantially increases network costs per 

subscriber on the legacy network—diverting investment away from the build-out of 
higher speed IP-based networks. 

 
o Special access regulations allow new entrants to cherry-pick the market—only 

serving the most profitable markets—because they can use incumbent telephone 
company facilities, which are cheaper than building out and investing in their own 
network. 

 
Ø Special access regulation hampers the nation’s ability to remain globally competitive, 

U.S. communications infrastructure must transition quickly to faster, more cost-
effective, Internet Protocol (IP) based networks and services. 
 
Rather than cling to the technology of the past, the U.S. should promote investment in 

IP-based infrastructure as a means to increase economic investment, add jobs, and 
bring advanced broadband technology to more Americans. 

 
 


