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L e g i s l a t i v e A c t i o n t o P r o m o t e N e e d e d B r o a d b a n d I n v e s t m e n t

The author, a former Congressman, argues that elevating to the status of law the FCC’s

light-touch Title I regulatory treatment of broadband access service is the only dependable

way to address the large rural-urban broadband deployment divide and ensure investment

sufficient to meet the capacity demands of 5G technology.

Broadband Regulation

Congress Shouldn’t Repeat the FCC’s Title II Mistake

BY RICK BOUCHER

With its recent Restoring Internet Freedom order
(FCC 17-166), the Federal Communications Commis-
sion took a major step in promoting the internet as a
place of continued innovation where, with greater regu-
latory certainty, investors will make urgently needed
new broadband deployments.

An accelerating investment climate will become even
more important as the nation transitions to fifth genera-
tion wireless networks (5G) that will form the backbone
of the internet of things. With the dramatic speed im-
provements expected through 5G technology will come
exciting developments such as connected cars that
communicate with each other, enabling widely avail-
able autonomous driving.

The regulatory framework and net neutrality There’s a
common misconception that ‘‘Title II’’ status and ‘‘net
neutrality’’ are the same thing. They are not. Title II is
statutory shorthand for the system by which the inter-

net is regulated—whether as a telecommunications ser-
vice, like the old monopoly phone network, or as a more
lightly regulated ‘‘Title I’’ information service. ‘‘Net
neutrality’’ deals with what network operators may
do—and may not do—in the course of providing access
to the internet through their communications infra-
structure.

The FCC’s order reinstated bipartisan policy started
under President Clinton and continued until 2015, hold-
ing that the broadband internet is not a monopoly and
should be regulated under Title I of the Communica-
tions Act as an information service, rather than being
regulated under Title II with heavy-handed common
carrier rules. For two decades prior to 2015, broadband
investment soared under Title I light-touch regulation,
making America’s communications network the envy of
the world. The FCC has now sensibly returned the regu-
latory status of broadband to that of the golden era for
investment.

But opponents of the FCC’s action are rallying
around a proposal to use the Congressional Review Act
(CRA) to overturn the rule and default to the common-
carrier regulatory policy that was adopted in 2015. We
saw what happened under that policy: declines in in-
vestment, particularly in rural and underserved areas,
and less innovation.

The policy experiment lasted long enough to allow us
to observe the impact, but fortunately not long enough
to cause real harm. There’s absolutely no need to repeat
it. With a large rural-urban broadband deployment di-
vide and the imminent arrival of 5G technology that will
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require even greater broadband capacity, carriers need
the regulatory certainty of information service status in
order to make critical investments.

To put it more directly, using the CRA to restore the
idea that the internet should be governed by 1930s rules
on monopolies is a highly inferior way of ensuring net-
work neutrality and an open internet.

The need for a legislative solution The only way to re-
solve this issue, once and for all, is for Congress to pass
legislation that will address the real issues and guaran-
tee an open internet without a constant game of regula-
tory ping-pong between Title I and Title II status with
every change of administration (and the resultant
change of majority-party regulators at the FCC).

Legislation should enshrine the core principles of net
neutrality into law. A useful model would be the 2010
Open Internet order promulgated under Democratic
FCC Chairman Julius Genachowski. Codification of the
requirements of that rule, along with a provision declar-
ing broadband to be an information service, would be a
simple and straightforward legislative enactment giving
both Democrats and Republicans satisfaction on their
key priorities. For Democrats, the priority is open inter-
net rules similar to the ones Democrats endorsed with
the 2010 Open Internet order. For Republicans, the stat-
ute would return broadband to information-service sta-
tus. It’s a win-win solution that should receive biparti-
san support.

An additional benefit of legislation could be address-
ing needs such as clear rules for online privacy with

uniform protections that will apply across the entire in-
ternet ecosystem so that consumers won’t have to won-
der what protections they have, depending on how and
where they access the internet. Because internet traffic
crosses state and national boundaries instantly, it’s also
critical to have one federal framework and one regula-
tor rather than a patchwork quilt of regulations that
would only discourage investment and confuse con-
sumers. All sides in this debate, including immediate
past chairman Wheeler’s FCC, have also agreed that
reasonable network management principles should
continue to be applied in an open internet. For instance,
doctors doing remote diagnosis in telehealth may need
preference in traffic to ensure the integrity of the proce-
dure.

There’s a role for CRA in our legislative scheme in
keeping administrative agencies in check. But in this in-
stance, by using it activists are delaying the one solu-
tion that will deliver—with statutory permanence—an
open internet for everyone.

For nearly 20 years, there was a bipartisan consensus
that the broadband internet was an information service
and should be regulated as such. I’m confident that,
once again, the parties can come together in a new bi-
partisan consensus to enact legislation preserving and
codifying the core principles of the open internet.

The consequences of inaction, or of simply using the
CRA to punt the issue back to the FCC, are simply too
great for Americans who depend on the internet every
day.
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